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Senate Privacy, Electronic Commerce and Financial Institutions
Committee-----Assembly Financial Institutions Committee

May 23, 2002

ERPENBACH: The Senate Privacy Electronic Commerce and Financial
Institutions Committee is called to order. The purpose of hearing is to hear
testimony on Clearinghouse Rule 02-034 relating to member business
loans for credit unions. The committees are meeting at the same time, as you
can see so testimony will be recorded in both committees.

Administrative rules recommended by the Departments are different
than legislative bills. They are determined to be needed by the Department,
approved for content and authority by Legislative Council staff and require
review by the Legislature. However, the Legislature cannot amend a
clearinghouse rule. The only action a committee may take on a rule is to
recommend changes to the Department. If the Department chooses not to
make those changes the rule goes to Administrative Rules Committee for a
vote.

Please fill out a slip if you would like to testify or register on the rule. The cletk
will leave the ROLL OPEN for attendance.

JESKEWITZ: The Assembly Financial Institutions Committee is called to
order. We meet today for the same purpose as the Senate Committee. Again
please fill out a slip if you wish to register or testify and the Pages will bring up.
Thank you fot coming today. The CLERK will leave the ROLL open.

First we will have testifying in favor.............. ETC

Jon and Sue will probably just go back and forth with questions etc.




State of Wisconsin
Department of Financial Institutions

Scott McCallum, Governor John F. Kundert, Secretary

Testimony of
Ginger Larson, Director
Office of Credit Unions

Senate Committee on Privacy, Electronic Commerce and Financial Institutions
Assembly Committee on Financial Institutions
Clearinghouse Rule 02-034 — Relating to Member Business Loans
May 23, 2002

Senator Erpenbach, Representative Jeskewitz, committee members, thank you for the opportunity to
testify today. My name is Ginger Larson, Director of the Office of Credit Unions and I proposed this
rule, with the approval of the Credit Union Review Board, per the authority of Chapter 186, Wis. Stats.

The National Credit Union Administration (NCUA) currently has a rule in place that provides
guidelines and parameters for credit unions to offer business loans to their members. However, the
NCUA regulations contemplate state supervision of member business loans made by federally-insured,
state-chartered credit unions. The NCUA regulations specifically provide for a state rule if the NCUA
Board approves the rule. The Board reviews the proposed rule for safety and soundness concerns,
determines whether it minimizes risk and accomplishes the overall objective of the NCUA rule. The
proposed Wisconsin rule met these objectives and the NCUA board unanimously approved the rule on

February 7, 2002.

The proposed Wisconsin rule addresses the following deficiencies in the NCUA rule:

First, the federal rule requires personal guarantees by principals unless waived by the NCUA. This
requirement was eliminated in the proposed state rule. The need for personal guarantees is an
underwriting decision and should be made by the credit grantor. The regulator should not be involved
in underwriting individual loans. Apparently the NCUA Board and other financial institution
regulators agree with this assessment as there is no similar requirement for any other credit grantors
and this requirement has been eliminated in the other five state rules that have been approved by the

NCUA Board.

Second, the state rule includes some strict guidelines, limitations and reporting requirements for
unsecured lending. The federal rule allows unsecured lending if a waiver is obtained. To quote from a
letter written by the NCUA Regional Director in support of the unsecured lending provision: “The
objective of the NCUA business loan rule was to establish a framework to ensure that business loans
are made in a way that will reduce the risk inherent in such loans and provide for adequate financial
backup (reserves) in the event that losses are incurred. I believe that the Wisconsin regulation
accomplishes this requirement.”

_—‘*‘M——_—_—"——_——WM%—_————

Office of Credit Unions
Mail: PO Box 14137 Madison, WY 53714-0137 Courier: 345 W. Washington Ave. 3™ Floor Madison WI 53703
Voice: (608) 261-9543 Fax: (608) 267-0479 TTY: (608) 266-8818 Internet: www.wdfi.org



Third, the federal rule requires that a member have at least 35% equity interest in a construction or
development project being financed and requires the individual loan officer at the credit union to have
two years of experience in this type of lending. The state rule requires a credit union engaging in
construction and development lending utilize the service of an individual with at least five years of
direct experience in construction and development lending. This experience requirement offsets the
minimal differences in equity interest requirements in the proposed Wisconsin rule.

And finally, the Wisconsin rule requires that member business loan policies include guidelines for the
purchase and sale of member business loans and loan participations if the credit union intends to
engage in those activities. The federal rule has no similar requirements.

At the hearing I held on the proposed rule in April, the Wisconsin Bankers Association made the
following statement: “The proposed rule giving the Director total discretion to waive certain
requirements of the rule is bad public policy and is inconsistent with the authorities of any other state

financial institution regulator.”

Waivers are provided in statutes (and this rule) to give the regulator flexibility to put limits on certain
activities. The alternative would be to remove all limits and allow the activities to occur without the
guidance and approval of the regulator. The waiver process gives me or any regulator the opportunity
to evaluate the individual credit union’s ability to carry out certain activities.

As I stated earlier, the NCUA Board has reco gnized some of the issues with their rule and as the state
regulators have proposed rules to strengthen, correct or clarify some of the provisions, the Board has
been in agreement.

Thank you for the opportunity to be heard today.




State of Wisconsin
Department of Financial Institutions

Scott McCallum, Governor John F. Kundert, Secretary

April 17, 2002

Representative Scott R. Jensen
Room 211 West

State Capitol

P.O. Box 8952

Madison 53708-8952

Senator Fred Risser
Room 220 South
State Capitol

P.O. Box 7882
Madison 53707-7882

Re:  Notice of Proposed Rule

Dear Representative Jensen and Senator Risser:

Pursuant to ss. 227.19(2) and (3), Stats., notice is hereby given that CR 02-034 (proposed rule creating
ch. DFI—CU 72) is in final draft form. The following documentation accompanies this notice in

triplicate:

e report to the legislature
e proposed rule with analysis, note regarding form, and fiscal estimate
e recommendations of legislative council staff

If you have any questions regarding this matter or the enclosed, please do not hesitate to contact me at
tel. 267-1705.

Sincerely,

Tk, 2.

Mark Schlei
Deputy General Counsel

encls

Office of the Secretary
Mail: PO Box 8861 Madison WI 53708-8861 Courier: 345 W. Washington Ave. 5™ Floor Madison, W1 53703
Voice: (608) 264-7800 Fax: (608) 261-4DF1 ITY: (608) 266-8818 Internet: www.wdfi.org



Community Bankers dUN 7 7 y

of Wisconsin

June 7, 2002

Senator Jon Erpenbach
PO Box 7882
Madison, WI 53707-7882

RE: Clearinghouse Rule 02-034, Relating to Credit Union member business loans

Dear Chairman Erpenbach:

On behalf of the Community Bankers of Wisconsin (CBW) and our 220 member banks I would like to restate what
I believe is the most significant issue I raised at the joint hearing on May 23, 2002 regarding the above mentioned

rule.

The concern of the community banking industry is the language in the member business Loan rule that grants
almost unlimited authority to the Office of Credit Unions (OCU) with respect to the setting of member business
loan limits through the approval of exceptions and waivers. This expanded authority circamvents the system of
checks and balances between the legislature and a regulator. It is important to note that this authority to waive
lending limits is currently not available to commercial banks, savings banks or savings and loans. If this rule is
approved the OCU would have the authority to set individual and aggregate member busimess loan limits on a
credit union by credit union basis. Applying such subjectivity to member business loan lirmits, which for most
credit unions is a new line of business raises issues with safety and soundness which should be of concern to the

legislature. .

Presently credit unions are limited to total member business loans at 12.25% of assets or 1.75 times the credit
union’s net worth. Credit unions can apply for an exception to this limit if they have a “hi story of making business
loans” as demonstrated by their recent call reports. (I have enclosed §723.17(c) that addre sses this authority).
Under the proposed OCU rule a credit union can apply for an exception to this limit if their “charter” is for the
purpose of making business loans. Under the proposed rule if a credit union has in its business plan, bylaws, board
minutes, field of membership, and loan portfolio to make business loans then presumably they could apply for the
higher limit. This is a substantive change over present rules.

I have also been made aware by the Department of Financial Institutions that when the OCU submitted the member
business loan rule to the National Credit Union Administration (NCUA) for approval the original exception to the
aggregate member business loan limit mirrored the federal language in §723.17(c). NCUA recommended however
that the state adopt the more expansive powers found in DFI-CU 72.15(3). It is clear by NCUA'’s actions that they
can make modifications to proposed rules on an expedited basis despite what some of the proponents of the rule

have stated that any changes may take up to one year.

I have discussed with your office numerous times the disparity that currently exists between lending limits of
Wisconsin financial institutions. State chartered credit unions already enjoy a much higher lending limit than
commercial banks, savings institutions and savings and loans. Wisconsin statute §186.098(5) allows a credit union
to make loans to any member up to 10% of assets. Commercial bank lending limits are governed by §221.0320,
which sets the limit at 20% of capital. Savings banks are governed by §214.54, which sets the limit at 15% of
capital. Savings and loans are governed by §215.21(5)(a), which sets the limit at 10% of capital.

455 County Road M, Suite 101 e Madison, W1 53719  (608) 833-4229 e Fax (608) 833-8114  www.communitybankers.org
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The proponents of the proposed member business rule have stated that credit unions have changed and they need
this rule to, “put credit unions on a more level playing field with the banks.” If they seek to have parity in lending
limits then I suggest that the legislature change Wisconsin statute §186.098(5) to read: No loans shall be made to
any member in excess of 10% of capital rather than assets. This change would make Wisconsin credit union
statutes consistent with surrounding states such as Illinois that limits a credit union’s loan limit to 10% of

unimpaired capital and surplus.

Finally I would like to comment on the comparison made at the hearing about the size of credit unions vs. banks. In
Wisconsin the majority of banks are under $100 million in assets. Community banks are the institutions that will be
most impacted by passage of this rule. In 2001, the assets of banks under $100 million actually decreased 17% over
the same time in 2000. This trend is alarming and with passage of this rule credit unions will continue to take
market share from community banks in the small business lending area. In 2001, when looking at all banks in
Wisconsin the banking industry had a growth in assets of 4.6% vs. 10.8% for Wisconsin credit unions.

For the above reasons the CBW opposes the Clearinghouse Rule 02-034. Thank you for the opportunity to share
our views.

Sincerely,

htt

Daryll J. Lund
President & CEO

Cc:  CBW Board of Directors
DFI Secretary Jack Kundert

Enclosure



STATE SENATOR

TO: Senate Privacy, Electronic Commerce and Financial Institutions Committee
FR: Senator Jon Erpenbach, chair

DT: April 25, 2002

RE: Clearinghouse Rule 02-034: relating to member business loans

Attached is a copy of Clearinghouse Rule 02-034 relating to member business loans. Please
contact my office before May 24, 2002 if you would like to hold a hearing os meeting with
the agency on this issue.

N\M
o

/
i

20 South, Wisconsin State Capitol, P. 0. Box 7882, Madison, W1 53707-7682 & 608-266-6670 & sen.erpenbach@legis.state.wius

Printed on recycled paper.



CORRESPONDENCE / MEMORANDUM STATE OF WISCONSIN
Department of Financial Institutions

Office of the Secretary

DATE: April 17, 2002

TO: Senator Fred Risser, President
Wisconsin State Senate

Representative Scott Jensen, Speaker
Wisconsin State Assembly

FROM: Mark Schlei, Deputy General Counsel
Department of Financial Institutions

-

SUBJECT: Report on CR 02-034

This report is submitted pursuant to s. 227.19 (2) and (3), Stats., regarding CR 02-034 (proposed
rule creating ch. DFI—CU 72), relating to member business loans.

1. STATEMENT EXPLAINING THE NEED FOR THE PROPOSED RULE

CR 02-034 provides certain criteria, exemptions, prohibitions and waivers; establishes
procedures for programs and criteria for policies; sets forth collateral, security and record
keeping requirements; and sets forth limitations, calculations and classifications relating to
member business loans. The rule would be the implementing provision under state law
authorizing credit unions to make loans to their members. The promulgation of this rule has

been approved by the Credit Union Review Board..

2. MODIFICATIONS MADE AS A RESULT OF TESTIMONY RECEIVED AT THE
PUBLIC HEARING

No modifications were made as a result of testimony received at the public hearing.

3. PERSONS APPEARING OR REGISTERING FOR OR AGAINST THE PROPOSED
RULE AT THE PUBLIC HEARING

The following persons appeared or registered for the proposed rule:

Randy Beck, Royal Credit Union

David Cogging, Business Lending Group, Inc.
Larry Anderson, Westby Credit Union

Paul Newkirk, Westby Credit Union

Daniel Milbrandt, Blackhawk Credit Union

Sean Rathjen, Blackhawk Credit Union

Brett Thompson, Wisconsin Credit Union League




State of Wisconsin
Department of Financial Institutions

Scott McCallum, Governor John F. Kundert, Secretary

April 17,2002

Representative Scott R. Jensen

Room 211 West

State Capitol :

P.O. Box 8952 -
Madison-53708-8952

Senator Fred Risser
Room 220 South
State Capitol

P.O. Box 7882
Madison 53707-7882

Re:  Notice of Proposed Rule
Dear Representative Jensen and Senator Risser:

Pursuant to ss. 227.19(2) and (3), Stats., notice is hereby given that CR 02-034 (proposed rule creating

ch. DFI—CU 72) is in final draft form. The following documentation accompanies this notice in
triplicate:

e report to the legislature
o proposed rule with analysis, note regarding form, and fiscal estimate

e recommendations of legislative council staff

If you have any questions regarding this matter or the enclosed, please do not hesitate to contact me at
tel. 267-1705.

Sincerely,

Mark Schlei
Deputy General Counsel

encls

Office of the Secretary ]
. e mmmnn nass (enrier 345 W. Washington Ave. 5* Floor Madison, W1 53703
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Community First Credit Union

Tim Wyngaard, Capital Credit Union

David Kolar, Kohler Credit Union

Catherine Tierney, Community First Credit Union
David hall, University of Wisconsin Credit Union
Eric Chrisinger, Co-op Credit Union

Chip Coenen, Credit First Credit Union

Max Michaelson, Co-off Credit Union

Brian Prunty, CoVantage Credit Union

- Scott D. Edwards, Community First Credit Union

Todd Miller, Community First Credit Union
Anthony T. Busch, community First Credit Union
Sam Huntington, CUNA Credit Union

Ken Eiden, Banta Community Credit Union and BLG

The following persons appeared or registered against the proposed rule:
Cheryl McCollum, Wisconsin Bankers Association

Rose Oswald Poels, Wisconsin Bankers Association

Daryll Lund, Community Bankers of Wisconsin

4. RESPONSE TO LEGISLATIVE COUNCIL RECOMMENDATIONS

Legislative council staff recommendations were accepted in whole except for modifications to

industry terms.

5. FINAL REGULATORY FLEXIBILITY ANALYSIS

Pursuant to s. 227.19(3m), a final regulatory flexibility analysis is not required.

Ak b o o 5



PROPOSED RULE
STATE OF WISCONSIN
OFFICE OF CREDIT UNIONS

An order to create ch. DFI—CU 72 relating to member business loans. Analysis:
Statutory authority: ss. 186.115(1) and (2), 186.235(8) and 227.11(2), Stats. Statutes
interpreted: ss. 186.115(1) and (2), 186.235(8), Stats. Summary: The rule provides
certain criteria, excmptions, prohibitions and waivers; establishes procedures for
programs and criteria for policies; sets forth collateral, security and record keeping
requirements; and sets forth limitations, calculations and classifications relating to
" member business loans. The rule would be the implementing provision under state law
authorizing credit unions to make loans to their members. The promulgation of this rule
has.been approved by the Credit Union Review Board. Agency person to be contacted
for substantive questions and responsible for the agency’s internal processing: Ginger
Larson, Director, Office of Credit Unions, tel. (608) 261-9543. Pursuant to the statutory
authority referenced above, the Office of Credit Unions adopts the following:

SECTION 1: CHAPTER DF —CU 72 is created to read:
CHAPTER DFI—CU 72

MEMBER BUSINESS LOANS

DFI-CU 72.01 Definitions. In this chapter:

(1) “Amount” of a business loan includes all the following:
(a) Any unfunded commitment to make the loan.

(b) The outstanding balance of the loan.

(c) Any undisbursed proceeds of the loan.

(2) “Associated member” means a person who is associated with another by means of a
shared ownership, investment or other pecuniary interest in a business or commercial

endeavor.

(3) “Business purpose loan” means a loan where the borrower intends to use the proceeds
for any of the purposes listed in s. DFI-CU 72.02(1).

(4) “Construction or development loan” means a financing arrangement for acquiring real
property or rights to real property, including land or structures, with the intent to develop

or improve it for any of the following:

(a) Residential housing for sale.




(b) Income property.
(©) Commercial use.
(d) Industrial use.

(€) Any similar uses.

(5) “Director” means the director of the office of credit unions or an authorized
representative of the director.

(6) “Loan-to-value ratio” or “LTV ratio” means the amount of all loans by the credit
union secured by an item of collateral added to the amount of all outstanding loans by
other lenders secured by that item of collateral, that total amount then being divided by
the market value of that item of collateral. .

(7) “Member business Joan” has the meaning set forth in s. DFI—CU 72.02.
(8) “NCUA” means the National Credit Union Administration.

(9) “Net worth” means the retained earnings as defined under Generally Accepted -
Accounting Principles. Retained earnings include undivided earnings, regular reserves

and any other appropriations designated by management or regulatory authorities.

DFI-CU 72.02 Member business loan. (1) “Member business loan” means any loan,
line of credit, letter of credit or any unfunded commitment to make a loan, where the

borrower intends to use the proceeds for any of the following purposes:
(a) Commercial.

(b) Corporate.

(c) Investment property.

(d) Business venture.

(e) Agricultural.

(2) “Member business loan” shall not include any of the following:

(a) A business purpose loan fully secured by alien on a 1 to 4 family dwelling that is the
member’s primary residence.

(b) A business purpose loan fully secured by shares or deposits in the credit union
making the extension of credit or in other credit unions, Of by deposits’in other financial

institutions.
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(c) One or more business purpose loans to a member or an associated member that, in the
aggregate, are less than $50,000. The entire amount of such a loan or loans that equals or
exceeds this amount, or that causes the aggregate to exceed this amount is a business

loan.

(d) A business purpose loan where a federal or state agency or any of their political
subdivisions fully insures repayment, or fully guarantees repayment, or provides an
advance commitment to purchase in full. :

(¢) A loan granted by a corporate credit union to another credit union:

DFI-CU 72.03 Prohibited member business loans. (1) OFFICERS. A credit union
shall not grant a member business loan to any of its following:

(a) Chief executive officer.
Example: President, Treasurer or Manager.

(b) Assistant chief executive officers.

Example: Assistant President, Vice President, Assistant Treasurer or Assistant Manager.

(c) Chief financial officer.

Example: Comptroller.

(d) Any associated member or immediate family member of anyone listed in this
subsection.

(2) EQUITY AGREEMENTS OR JOINT VENTURES. A credit union shall not grant a
member business loan if any additional income received by the credit union or its senior
management employees is tied to the profit or sale of the business or commercial

endeavor for which the loan is made.

(3) DIRECTORS. A credit union shall not grant a member business loan to one of its
directors unless the board of directors approves granting the loan and the director is

recused from the decision-making process.

DFI-CU 72.04 Construction and development loans. Unless the director grants a
waiver, a credit union that makes construction or development loans shall be subject to

all of the following:

(1) The aggregate of all construction and development loans shall not exceed 15% of the
credit union’s net worth. In determining the aggregate, the credit union may exclude any
portion’of a loan that is any of the following:
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(a) Secured by shares or deposits in the credit union making the extension of credit or in
other credit unions, or by deposits in other financial institutions.

(b) Insured or guaranteed by any agency or subdivision of the state or the federal
government.

(c) Subject to an.advance commitment to purchase by any agency of the federal
government, the state, or any of their political subdivisions.

(2) The borrower shall have a minimum of the following:
() 30% equity interest in the project being financed if the loan is for land development.

(b) 25% equity interest in the project being financed if the loan is for construction or for a
combination of development and construction.

(3) The funds shall be released only after on-site inspections, documented in writing, by
qualified personnel and according to a preapproved draw schedule and any other
conditions as set forth in the loan documentation.

(4) The credit union shall not make construction or development loans unless it utilizes
the services of an individual with at least five years direct experience in construction and

development lending.

DFI-CU 72.05 Implementation of a member business loan program. (1) The board of
directors shall adopt a specific member business loan policy and review it at least

annually.

(2) In making member business loans, the credit union shall utilize the services of an
individual with at least two years direct experience with the type of lending in which it
will engage, except as provided s. DFI-CU 72.04(4).

(3) A credit union does not have to hire staff to meet the requirements of this section.
However, credit unions shall ensure that expertise with the type of lending in which it

will engage is available.

Example: A credit union may meet the experience requirement through various
approaches, such as the services of a credit union service organization, an employee of
another credit union, an independent contractor or other third parties.

(4) The actual decision to grant a loan shall reside solely with the credit union.

DFI-CU 72.06 Member business loan policy requirements. A credit union’s member
business loan policy shall include all of the following:



(1) The types of business loans the credit union will make.

(2) The credit union’s trade area.

(3) The maximum amount of the credit union’s assets, in relation to net worth, that it will
invest in member business loans.

(4) The maximum amount of the credit union’s assets, in relation to net worth, that it will
invest in a given typc of business loan.

. (5) The maximum amount of the credit union’s assets, in relation to net worth, that it will
" loan to a member or associated members, subject to s. DFI-CU 72.08.

(6) The qualifications and experience of personnel involved in making and administering
business loans.

(7) A requirement for analysis and documentation of the ability of the borrower to repay
the loan.

(8) A requirement for the receipt and periodic updating of financial statements and other
documentation, including tax returns.

(9) A requirement for documentation sufficient to support each request to extend credit,
or increase an existing loan or line of credit, except where the board of directors finds
that the required documentation is not generally available for a particular type of loan and
states the reasons for those findings in the credit union’s written policies. The
_ documentation shall include all of the following:

(a) Balance sheet.

(b) Cash flow analysis.

(c) Income statement.

(d) Tax data.

(e) Analysis of leveraging.

(f) Comparison with industry average or similar analysis.

(10) Collateral requirements, including all of the following:

(a) Loan-to-value ratios.

(b) Determination of value.




(c) Determination of ownership.

(d) Steps to secure various types of collateral,

(¢) A schedule as to how often the credit union will reevaluate the value and
marketability of collateral.

(11) The interest rates and maturities of the business loans.

(12) General loan procedures, including all of the following:

A (2) Loan monitoring.

(B)bsm:'ervicing and follow-up.

(c) Collection.

(13) Identification of those individuals prohibited from receiving member business loans.

(14) Guidelines for purchase and sale of member business loans and loan participations,
if the credit union intends to engage in these activities.

Note: The Office of Credit Unions recognizes that all of the provisions of the
policy may not apply to every loan.

DFI-CU 72.07 Collateral and security requireménts. Unless granted a waiver by the
director, all of the following shall apply:

(1) All member business loans shall be secured by collateral in accordance with this
section, except for the following: :

(@) A credit card line of credit granted to nonnatural persons that is limited to routine
purposes normally made available under such lines of credit.

(b) A loan made by a credit union where the loan and the credit union meet all of the
following:

1. The amount of the loan or loans to any one individual does not exceed 1% of the credit
union’s net worth.

2. The aggregate of the unsecured business loans under this paragraph does not exceed
10% of the credit union’s net worth.

3. The credit union has a net worth ratio of at least 7%.




4. The credit union submits reports to the Office of Credit Unions with its NCUA call
reports providing numbers and such other details as may be required by the director to

demonstrate compliance with this paragraph.

(2) For a member business loan secured by collateral on which the credit union will have
a first lien, a credit union may grant the loan with an LTV ratio in excess of 80% only

where the value in excess of 80% is as follows:

(a) Covered through acquisition of private mortgage or equivalent type insurance
provided by an insurer acceptable to the credit union, and the LTV ratio does not exceed

95%; or

(b)Insured or guaranteed, or subject to advance commitment to purchase, by an agency
of the federal government, state, or any of its political subdivisions, and the LTV ratio

does not exceed 95%.

(3) For a member business loan secured by collateral on which the credit union will have
a second or lesser priority lien, the credit union shall not grant the loan with an LTV ratio

in excess of 80%.

(4) For a member business loan secured by the same collateral on which the credit union
will have a first lien as well as other lesser priority liens, the credit union may grant the
loan with an LTV ratio in excess of 80% only if sub. (2)(a) or (b) is satisfied. In no case
shall the LTV ratio exceed 95%.

(5) For a member business loan secured by the collateral on which the credit union will
have lesser priority liens but no first lien, the credit union shall not grant the loan with an

LTV ratio in excess of 80%.

DFI-CU 72.08 Amount of loan. Unless the director grants a waiver for a higher
amount, the aggregate amount of business loans to 2 member or associated members shall
not exceed 15% of the credit union’s net worth or $100,000.00, whichever is greater.

DFI-CU 72.09 Calculating the aggregate 15% limit. To calculate the aggregate 15%
limitation, the credit union shall do the following:

(1) Calculate the numerator by adding together the amount of the member business loans
to a member and associated members, if any. From this amount, the credit union shall

subtract each of the following:

(a) Any portion secured by shares or deposits in the credit union making the extension of
credit or in other credit unions, or deposits in other financial institutions.

(b) Any portion insured or guaranteed by any agency or subdivision of the state or federal
government.




(c) Any portion subject to an advance commitment to purchase by any agency or
subdivision of the state or federal government. '

(2) After completing the calculation in sub. (1), divide the numerator by the credit
union’s net worth.

DFI-CU 72.10 Available waivers. A credit union may seek a waiver for any of the
following: o '

(1) Construction and development loan requirements under s. DFI-CU 72.04.
(2) Loan-to-value ratio requirements under s. DFI-CU 72.07.

- I

(3) Maximum loan amount to a member and associated members under s. DFI-CU 72.08.

(4) Appraisal requirements under s. 722.3 of NCUA rules.

Note: A copy of NCUA rules may be obtained by writing to the Office of Credit
Unions, P.O. Box 14137, Madison, WI 53714-0137.

DFI-CU 72.11 Obtaining a waiver. (1) To obtain a waiver under s. DFI-CU 72.10, a
credit union shall submit a request to the director. The request shall contain all of the

following:

(a) A copy of the member business loan policy.

(b) The higher limit sought, if applicable.

| (c) An explanation of the need to raise the limit, if aéplicable.

(d) Documentation supporting the credit uﬁon’s ability to ﬁmage this activity.

(e) An analysis of the credit union’s prior experience making member business loans,
including each of the following:

1. The history of loan losses and loan delinquency.
2. Volume, and cyclical or seasonal patterns.

3. Diversification.

4. Concentrations of credit to a member and associated members in excess of 15% of net
worth.

5. Underwriting standards and practices.




6. Types of loans grouped by purpose and collateral.

7. The qualifications of personnel responsible for underwriting and administering
member business loans.

(2) Upon receipt of the request for waiver, the director shall do all of the following:

(a) Review the information provided in the request.
(b) Evaluate the level of risk to the credit union.

(c) Consider the credit union’s historical capital, asset, quality, mémagement, earnings
anc}_}iquidity (“CAMEL”) composite and component ratings.

(d) Notify the credit union when the waiver request is deemed complete.

(e) Notify the credit union of the action taken within 45 calendar days of receiving a
complete request.

(3) In connection with a waiver request under s. DFI-CU 72.10(1) through (3), all of the
following shall apply: '

(a) The director shall provide a copy of the waiver request to the applicable regional
director of the NCUA, and shall consult and seek to work cooperatively with the

applicable regional director in deciding upon the request.
(b) The waiver shall not be effective until the director approves it.

(c) If the credit union requesting the waiver does not receive notification within 45
calendar days of the date the complete request was received by the director, the waiver
request shall be deemed approved by the director.

(d) The director shall promptly notify the applicable regional director of NCUA of his or
her decision on the request. . ,

(4) In connection with a waiver request under s. DFI-CU 72.10(4), all of the following
shall apply:

(a) If the director approves the request, the director shall promptly forward the request to
the applicable regional director of the NCUA for decision under 12 C.F.R. 723.12.

(b) The waiver shall not be effective until the applicable regional director of the NCUA
approves it in accordance with 12 C.F.R. 723.12.

(c) The credit union may appeal the regional director’s decision in accordance with 12
C.F.R.723.13.




DFI-CU 72.12 Classifying non-delinquent member business loans to reserve for
potential loss. Non-delinquent member business loans shall be classified based on
factors such as the adequacy of analysis and supporting documentation. A credit union
shall classify potential loss loans as either substandard, doubtful or loss. The criteria for
determining the classification of loans shall be as follows:

(1) SUBSTANDARD. A loan classified substandard is inadequately protected by the
current sound worth and paying capacity of the obligor or of the collateral pledged, if
any. The loan must have a well-defined weakness or weaknesses that jeopardize the
liquidation of the debt. The loan is characterized by the distinct possibility that the credit
union will sustain some loss if the deficiency is not corrected. Loss potential, while
existing in the aggregate amount of substandard loans, does not have to exist in

individual loans classified substandard.

(2) DOUBTFUL. A loan classified as doubtful has all the weaknesses inherent in one

classified substandard, with the added characteristic that the weakness or weaknesses
make collection or liquidation in full, on the basis of currently existing facts, conditions
and values, highly questionable and improbable. The possibility of loss is extremely
high, but because of certain important and reasonably specific pending factors which may
work to the advantage and strengthening of the loan, its classification as an estimated loss
is deferred until its more exact status may be determined. Pending factors include
proposed merger, acquisition or liquidation actions; capital injection; perfecting liens on
collateral; and refinancing plans.

(3) LOSS. A loan classified loss is considered uncollectible and of such little value that
its continuance as a loan is not warranted. This classification does not necessarily mean
that the loan has absolutely no recovery or salvage value, but rather, that it is not practical
or desirable to defer writing off this basically worthless asset even though partial
recovery may occur in the future.

DFI-CU 72.13 Schedule of reserves. The following schedule sets the minimum amount
a credit union shall reserve for classified member business loans:

Classification Amount Required
Substandard - 10% of outstanding balance, unless other

factors indicate a greater or lesser amount
is appropriate.

Example: An example of a factor is the
history of such loans at the credit union.

Doubtful 50% of the outstanding balance.

Loss 100% of the outstanding balance.
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DFI-CU 72.14 Aggregate member business loan limit. The aggregate limit on the
amount of a credit union’s member business loans is the lesser of 1.75 times the credit

union’s net worth or 12.25% of the credit union’s total assets.

DFI-CU 72.15 Exceptions to the aggregate business loan limit. Credit unions that
meet any one of the following criteria qualify for an exception from the aggregate
member business loan limit:

(1) Credit unions tha? have a low-income designation.

. (2) Credit unions that participate in the Community Development Financial Institutions
* program. '

(3) Credit unions that are chartered for the purpose of making member business loans, as
supported by documentary evidence.

Example: the credit union’s charter, bylaws, business plan, field of membership, board
minutes and loan portfolio.

DFI-CU 72.16 Obtaining an exception. (1) The exception under s. DFI-CU 72.15(1)
and (2) shall be effective upon written notice to the director of such designation or

participation.

(2) To obtain an exception under s. DFI-CU 72.15(3), a credit union shall submit its
request to the director. An exception shall not be effective until approved by the director.
The exception request shall include documentation demonstrating that the credit union
meets the criteria for the exception. The exception shall not expire unless revoked for

safety and soundness reasons by the director.

(3) The director shall promptly notify the applicable region of the NCUA of his or her
decision on the request.

DFI-CU 72.17 Record keeping requirements. A credit union shall separately identify
member business loans in its records. On its financial reports, a credit union shall

identify member business loans in the aggregate.

This rule shall take effect on the first day of the month following publication in the
Wisconsin administrative register as provided in s. 227.22(2)(intro.), Stats.
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NOTE

Pursuant to s. 227.14 (3), Stats., an agency shall include a reference to forms in a note to the.
proposed rule and shall attach a description of how copies of ‘the forms may be obtained.
Pursuant to s. 227.14 (3), copies of forms may be obtained at the following:

Office of Credit Unions
- P.O. Box 14137
* 345 W. Washington Avenue, 3™ Floor
Madison, WI 53714-0137




Wisconsin Department of Administration
Division of Executive Budget and Finance

DOA-2048 (R10/2000) . ] .
Fiscal Estimate — 2001 Session
K Original [] Updated LRB Number Amendment Number if Applicable
[J Corrected [ Supplemental Bill Number Administrative Rule Number
Subject

Member business loans.

Fiscal Effect
State: I No State Fiscal Effect
Check columns below only if bill makes a direct appropriation

or affects a sum sufficient appropriation.
[3 Increase Existing Appropriation

[ Decrease Existing Appropriation

[ Create New Appropriation

[ Increase Existing Revenues
[ Decrease Existing Revenues

O Increase Costs -~ May be possible to absorb
within agency's budget.
O Yes 0 No
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Local: X! Mo Local Government Costs
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- O Pemissive [] Mandatory [ Pemissive [J Mandatory
2. [ Decrease Costs 4. [] Decrease Revenues
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[ Counties [J Others
[ School Districts [ WTCS Districts
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OcePr [OFeED [ PRO [JPRS [JSeEG [] SEG-S

Affected Chapter 20 Appropriations
None

Assumptions Used in Arriving at Fiscal Estimate

The rule provides certain criteria, exemptions, prohibitions and waivers; establishes procedures for programs and criteria for
policies; sets forth collateral, security and record keeping requirements; and sets forth limitations, calculations and classifications
relating to member business loans. The rule would be the implementing provision under state law authorizing credit unions to
make loans to their members. The promulgation of this rule has been approved by the Credit Union Review Board. ‘The activity
will be reviewed as part of the existing examination process by the Office of Credit Unions and therefore has no fiscal impact.

Long-Range Fiscal Implications

None
Prepared By: Telephone No. Agency
Mark Schlei 267-1705 DFI
Authorized Signature Telephone No. Date (mm/dd/ccyy)
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4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) (e)]

Comment Attached YES | NO

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (D)

Comment Attached YES |V NO

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comrﬁcnt Attached " YES | NO |~

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES - NO |~




WISCONSIN LEGISLATIVE COUNCIL
RULES CLEARINGHOUSE

s —— M— ————————— -~
Ronald Sklansky e Terry C. Anderson
Clearinghouse Director - Legislative Council Director
Richard Sweet : Laura D. Rose
. Clearinghouse Assistant Director Legislative Council Deputy Director

*

CLEARINGHOUSE RULE 02-034

Comments

[INOTE: All citations to “Manual” in the comments below are to the

Administrative Rules Procedures Manual, prepared by the Revisor of

Statutes Bureau and the Legislative Council Staff, dated September
1998.] v

2._Form, Style and Placement in Administrative Code

a. In s. DFI-CU 72.01 (1) (a), the semicolon should be deleted and replaced with a
period.

: In s. DFI-CU 72.01 (1) (b), the semicolon and the word “and” should be deleted and
replaced with a period. The same change should be made in s. DFI-CU 72.04 (2) (a).

b. Examples should be set forth below the text to which they apply. For example, see s.
DFI-CU 72.03 (1) (a) to (c). ‘

¢. In several provisions, “may not” should replace “shall not” to express a prohibition.
[See s. 1.01 (2), Manual.] '

4. _Adequacy of Refer.enqes fo Related Statutes, Rules and Forms

- a Ins. DFI-CU 72.01 (3), the reference to s. DFI-CU 72.02 should be more specific.
It could be changed to s. DFI-CU 72.02 (1). : »

b. Ins. DFI-CU 72.07 (1) (b) 2. and 4., reference is made to “par. (b).” The references
are unclear since they are set forth in par. (b).

MMM
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5. Clarity, Grammar, Punctuation and Use of Plain Language

a. In s. DFI-CU 72.01 (2), it would be clearer if “. . . if he or she has . . .” were
replaced with “. . . by means of . . . .” Further, the definition does not contain a requirement that
anyone bé a member of the credit union. Surely, an “associated member” must at least be
associated with @ member or be a member, himself or herself. Further, the use of the term

throughout the rule is confusing.

b. In s. DFI-CU 72.01 (3), either the term that is defined should be changed from
“business purpose” to “business purpose loan,” or the definition should be changed to delete
“. .. a loan where the borrower intends to use the proceeds for . ...” However, if the defined
‘term is changed to “business purpose loan” how will a “business purpose loan” be different from "

. a“member business loan”?

- T

c. In s. DFI-CU 72.01 (6), the computation of a loan-to-value (LTV) ratio excludes
Joans that are not member business loans even if such a nonmember business loan is secured by
the item of collateral for which the LTV ratio is being computed. Is that the intent?

" d. In s. DFI-CU 72.02 (2) (c), the second sentence is unclear. If a member has a
‘number of loans, and an additional loan causes the total amount loaned to that member to exceed
$50,000, is only the additional loan considered a business loan, or are all the loans considered
business loans? Further, “any” should be changed to “an” in the first sentence. ‘

e. Ins. DFI-CU 72.02 (2) (e), what is a “corporate credit union”?

f. Ins. DFI-CU 72.03 (1) (a) to (c), is the prohibition on loans meant to extend to all
chief executive officers, assistant chief executive officers and chief financial officers, or just to
the ones that work for the credit union making the loan? :

g. Ins. DFI-CU 72.03 (1) (d), the wording is awkward. Is the paragraph meant to refer
to any associated member, or to any associated member who shares a pecuniary interest in a
business endeavor with one of the individuals listed in the subsection?

h. Ins. DFI-CU 72.03 (2), what is the definition of “additional income”?
i. Ins. DFI-CU 72.03 (3), “decision making” should be hyphenated.

j. Ins.DFI-CU 72.04 (1), “. .. 15% of net worth . . .” should be changed to “. .. 15%
of the credit union’s net worth . . ..” .

k. Ins. DFI-CU 72.04 (1) (c), . . . the federal government, state, or any . ..” should be
changed to . . . the federal government, the state, or any . . ..”

1. In's. DFI-CU 72.04 (4), *. . . construction and development . . .” should be changed
to “. . . construction or development .. ..”
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m. In s. DFI-CU 72.05 (2), what does “utilize the services of” mean? This phrase
appears in a number of places in the rule. ‘

n. Ins. DFI-CU 72.06 (4), “. . . loans.” should be changed to *. . . loan.”

o. In s. DFI-CU 72.06 (8), “Receipt and periodic . . . should be chaﬁged to “A
requirement for receipt and periodic . . . .” Further, the subsection needs to specify who is
receiving and who is ugflating, and whose tax returns and financial statements it is referring to.

p. In's. DFI-CU 72.06 (9), does the credit union’s member business loan policy have to
contain all this documentation, or does the policy have-to contain a requirement for all this

documentation.

. ~q. Ins. DF-CU 72.07 (1) (b) (intro), the loan and the credit union meet “all of the
following:” should be changed to “‘all of the following apply.”

r. Ins. DFI-CU 72.07 (1) (b) 3., the credit union must have a net worth of at least 7%
of what? ' 4

"s. In several provisions, “an” should precede “LTV” since the pronunciation of the
acronym begins with a vowel (“L” is pronounced “el”).

t Ins. DFI-CU 72.07 (2) (a) through (c), the use of both “or” and “and” at the end of
the paragraphs makes it unclear which paragraph or paragraphs apply. :

w. Ins. DFI-CU 72.07, do subs. (4) and (5) make sub. (3) unnecessary?

v. Ins. DFI-CU 72.09, “to calculate the aggregate 15% limitation . . .” is ambiguous. It
seems that the calculation that the section delineates yields not a 15% limitation, but rather the
percentage of the credit union’s net worth that the member’s loans represents. Furthermore, the.
title and text of the section should be clear about what sections it applies to. Both s. DFI-CU

72.04 and s. DFI-CU 72.08 contain a 15% limitation.

~ w. Ins. DFI-CU 72.08 what does “a member or associated members” refer to? Does the
section’s limitation apply to each member and to each group of associated members; does it
apply to all associated members collectively; or does it apply to each member and each
associated member? A similar problem appears in s. DFI-CU 72.09 (1). In that section,
however, the phrase is changed to “a member and associated members.” The problem also
occurs in s. DFI-CU 72.10 (3). There, the problem is exacerbated by the use of different terms.
Section DFI-CU 72.10 (3) uses “member and associated members,” but refers to s. DFI-CU
72.08 where the phrase is “member or associated member.” Part of the problem might stem

from the way in which “associated member” is defined.

x. In s. DFI-CU 72.09 (1) (a) to (c), since sub. (1) requires a number of loans to be
added together, the phrase “any portion” should be clarified. Is it the full amount of the loan if
part of the loan is, for example, secured by deposits in a credit union? Or does “portion” refer
only to the part of the loan that is secured by deposits in a credit union?
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y. Ins. DFI-CU 72.09 (2), . . . by net worth” should be changed to “ . . by the credit
union’s net worth.” ‘

z. Ins. DFI-CU 72.10 (intro.), “a” should precede “waiver.”

aa. In s. DFI-CU 72.10 (2), *. . . ratios under . . .” should be changed to . . . ratio

»

requirements under . . . .

ab. In s. DFI-CU 72.11 (2) (e), it is unclear whether the paragraph requires action fo be
taken within 45 days or simply requires notice of what action has been taken (even if there is
.none). Further, it is unclear how subs. (2) (¢) and (3) (¢) interact?

ac. In s. DFI-CU 72.11, the phrase “. . . respective regional director . . .” appears a
number of times. The word “respective” should be changed to “appropriate.” “Respective” is an
adjective relating to two or more.things or persons regarded individually. This should be done in

s. DFI-CU 72.16 (3) as well.

ad. In s. DFI-CU 72.12 (1), the last sentence seems inconsistent with the rest of the
subsection. The first three sentences seem to contemplate a loan-by-loan analysis to determine
whether a loan is substandard. The last sentence seems to allow an individual loan to be
classified as substandard regardless of whether it meets the standards for a substandard loan.

ae. In s. DFI-CU 72.12 (2), “. . . because of ccrtmnli‘mportant and reasonably spécific
pending factors which may work to the advantage and strengthening of . . .” should be changed
to “because certain reasonably specific factors may strengthen and work to the advantage

of..

af. In s. DFI-CU 72.12 (3), “. . . but rather, it is . . .” should be changed to “. .. but
rather, thatitis....”

ag. In s. DFI-CU 72.16 (1), “exceptions” should replace “exception.”

ah. In s. DFI-CU 72.17, it would be clearer if there were two sentences: “A credit union
shall separately identify member business loans in‘its records. On its financial reports, a credit
union shall identify member busmcss loans in the aggregate.”



